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INTRODUCTION
At the time of this Article's publication, twenty-four states' (State Regulators) have enacted laws or executive orders directed at limiting state author has previously examined the question of First Amendment protections for the Boycott, Divestment, and Sanctions (BDS) Movement, finding that such protections are not applicable to BDS activity as they are for traditional political speech relating to constitutional rights of the speakers. 8 This Article examines the application of the Commerce Clause and the Unconstitutional Conditions Doctrine to State Anti-Boycott Laws and demonstrates that there are no such constitutional infirmities with the laws.
Opponents of the State Anti-Boycott Laws claim that the laws are unconstitutional because boycotts against Israel are protected political speech connected to a civil rights movement. 9 This premise mischaracterizes the boycott campaign and whitewashes its sordid birth and evolution. The State Anti-Boycott Laws were enacted in response to the spread of discriminatory boycotts that targeted companies doing business in Israel, often with the stated goal of eliminating the state of Israel altogether. 112 (2016) [hereinafter BDS and the First Amendment].
9. See, e.g., Complaint at 1, Koontz v. Watson, No. 5:17-cv-04099 (D. Kan. Oct. 11, 2017) (arguing that participation in BDS boycotts is protected political speech).
10. For a detailed discussion of the BDS Movement, see Marc A. Greendorfer, The BDS Movement: That Which We Call a Foreign Boycott, by Any Other Name, Is Still Illegal, 22 ROGER WILLIAMS U. L. REV. 1 (2017) ). See also the state recitals to their respective State Anti-Boycott Laws. New Jersey, for example, has the following as a legislative finding:
The State is deeply concerned about the Boycott, Divestment and Sanctions (BDS) effort to boycott Israeli goods, products, and businesses which is contrary to federal policy articulated in numerous laws. Nationality-based boycott actions are often veiled discrimination, and it is against the public policy of New Jersey to support such discrimination.
Boycotts, such as those against Israel, do not make for effective business decision making, prevent a business from making the best use of the resources available to it and should be opposed as an impairment to the soundness of commercial contracting performance. N.J. STAT. ANN. § 52:18A-89.13 (West Supp. 2017 ) (emphasis added).
[Vol. 40:1 the ultimate goal of weakening, marginalizing, and then destroying Israel." Far from being a civil rights movement engaged in protected political speech, the BDS Movement is an extremist tool designed to turn American commercial markets, educational institutions, and cultural establishments into a new front in a foreign conflict.' 2 Whether American BDS Movement supporters are aware of the true nature and goals of the movement is irrelevant to the analysis of the constitutionality of the State Anti-Boycott Laws.
This Article begins by providing a background on the emergence of State Anti-Boycott Laws. Part II of this Article explains that these laws are not susceptible to challenges under the Commerce Clause because they fit within the Market Participant Exemption. Part III explains how these laws do not violate the Unconstitutional Conditions Doctrine, principally because no protected First Amendment rights are affected by the laws and because citizens are free to continue their boycott efforts. Finally, this Article concludes that State Anti-Boycott Laws are a constitutionally valid exercise of the state's authority to regulate its own participation in commercial markets and such choices do not violate protected constitutional rights of those engaged in BDS Movement boycotts.
I. BACKGROUND ON THE STATE ANTI-BOYCOTT LAWS
In recent years, a discriminatory boycott movement focused on Israel has spread through the United States.' 3 The movement is multifaceted and has called for commercial, academic, and cultural boycotts to varying degrees of success.
14 Across American university campuses, BDS Movement affiliates such as Students for Justice in Palestine, American Muslims for Palestine, and the Muslim Students' Association have waged a proxy war against Israel by vilifying, attacking, marginalizing, and effectively silencing pro-Israel students, Jewish campus groups, academics whose work is seen as supporting Israel, and speakers affiliated with Israel or pro-Israel viewpoints. 15 States have taken notice and have been working to ensure that state funds and resources are not used to promote or support those who foster these campaigns. South Carolina was the first state to take legislative action, enacting a No Contracts Law in 2015.16 The law's clear, concise, and minimal language is emblematic of other No Contracts Laws enacted around the country; it reads as follows:
(A) A public entity may not enter into a contract with a business to acquire or dispose of supplies, services, information technology, or construction unless the contract includes a representation that the business is not currently engaged in, and an agreement that the business will not engage in, the boycott of a person or an entity based in or doing business with a jurisdiction with whom South Carolina can enjoy open trade, as defined in this article. (B) For purposes of this section:
(1) "Boycott" means to blacklist, divest from, or otherwise refuse to deal with a person or firm when the action is based on race, color, religion, gender, or national origin of the targeted person or entity. "Boycott" does not include:
(a) a decision based on business or economic reasons, or the specific conduct of a targeted person or firm; (b) a boycott against a public entity of a foreign state when the boycott is applied in a nondiscriminatory manner; and (c) conduct necessary to comply with applicable law in the business's home jurisdiction.
(2) "Public entity" means the State, or any political subdivision of the State, including a school district or agency, department, institution, or other public entity of them. (C) This section does not apply if a business fails to meet the requirements of subsection (A) but offers to provide the goods or services for at least twenty percent less than the lowest certifying business. Also, this section does not apply to contracts with a total potential value of less than ten thousand dollars. 17 The most important thing to note when reviewing this and other No Contracts Laws is that the laws only apply to the expenditure of state funds.' 8 The laws do not regulate the conduct of private citizens and do not prohibit any person from engaging in boycott activity. Individual residents of a state with a No Contracts Law are free to contract with boycotting entities, even if the law prohibits the state from doing so.
Likewise, the law only applies to specific conduct and not speech. That is, if a person were to speak out against Israel, that person would still be eligible to contract with the state. The law says, in essence, that if a party chooses to engage in conduct that the state considers discriminatory, the state will not enter into a contract with that party. 19 The Divestiture Laws are more complex than the No Contracts Laws but, in function, are similarly discrete and focused on specific conduct, rather than speech. New Jersey's Divestiture Law is a good representation: a. ... no assets of any pension or annuity fund under the jurisdiction of the Division of Investment in the Department of the Treasury, or its successor, shall be invested in any company that boycotts the goods, products, or businesses of Israel, boycotts those doing business with Israel, or boycotts companies operating in Israel or Israeli-controlled territory. This section shall not apply to those boycotts organized by foreign governments pursuant to 50 U.S.C. s.4607(c). ("(j) It is the intent of the Legislature to ensure that taxpayer funds are not used to do business with or otherwise support any state or private entity that engages in discriminatory actions against individuals under the pretext of exercising First Amendment rights. This includes, but is not limited to, discriminatory actions taken against individuals of the Jewish faith under the pretext of a constitutionally protected boycott or protest of the State of Israel. (k) It is the intent of the Legislature to ensure that taxpayer funds are not used to do business with or support discriminatory actions against any individuals.").
company solely providing humanitarian aid to the Palestinian people through either a governmental or non-governmental organization shall not render the company subject to the provisions of this act ... unless it is also engaging in the prohibited boycotts or otherwise discriminating against goods, products, or businesses of Israel, or entities operating in Israel or Israeli-controlled territory.
b. The State Investment Council and the Director of the Division of Investment shall take appropriate action to sell, redeem, divest, or withdraw any investment held in violation of subsection a. of this section. This section shall not be construed to require the premature or otherwise imprudent sale, redemption, divestment, or withdrawal of an investment, but such sale, redemption, divestment, or withdrawal shall be completed not later than 24 months following the effective date of this act. In addition, some states' laws also apply to securities issued through private placements or those that are otherwise exempt from securities laws and thus not considered publicly traded, even 20. N.J. STAT. ANN. § 52:18A-89.14 (West Supp. 2017) (emphasis added). 21. See, e.g., IOWA CODE § 12J.1 (2017) ("The general assembly is deeply concerned and does not support boycotts and related tactics that have become a tool of economic warfare that threaten the sovereignty and security of allies and trade partners of the United States, including the state of Israel. Therefore, the general assembly intends that state funds and funds administered by the state, including public employee retirement funds, should not be invested in, and public contracts should not be entered into with, companies that refuse to engage in commerce with Israel and boycott Israel or persons doing business in Israel or territories controlled by Israel." (emphasis added)).
22. See, e.g., COLO. REv. STAT. §24-54.8-202 (3) (2017) (setting out a requirement that the state agency first provide a company with written notice of potential divestment and give the company a 180-day period with which to rebut the state's findings).
23. See, e.g., (1) (defining a "Company" that may be subject to divestment as an entity with "publicly traded securities"); IOWA CODE § 12J.2(1) (also defining a "Company" that may be subject to divestment as an entity that is publicly traded).
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A. The Dormant Commerce Clause and the Market Participant Exemption
The Commerce Clause vests the federal government with the power to regulate commerce among the states and, by extension, prohibits states from creating barriers to interstate trade. 2 As the Supreme Court stated in 24. For example, the Florida Divestiture Law defines a "Company" that may be subject to divestment as any entity that exists for the purpose of making a profit. FLA. STAT. ANN. § 215.4725(1)(b) (West Supp. 2017) . Since the definition is not qualified to securities that are publicly traded (which generally means a security that has been registered under securities laws), and because many institutional investors invest in securities that have been issued in transactions exempt from registration under applicable securities laws, the Florida law effectively subjects to divestment non-publicly traded securities held directly or indirectly by Florida's public funds.
25. See CoLO. REv. STAT. § 24-54.8-201(3) (defining "Economic prohibitions against Israel" as actions that are politically motivated); FLA. STAT. ANN. § 215.4725(1)(a) (defining "Boycott" as one that is conducted in a discriminatory manner); GA. CODE ANN. § 50-5-85(a)(1)(B) (Supp. 2017) (defining "Boycott" as one that discriminates on the basis of, inter alia, nationality or national origin).
26. U.S. CONST. art. I, § 8, cl. 3. In particular, the "Dormant Commerce Clause" (that is, the doctrine that a state cannot impose regulations that interfere with interstate commerce) is invoked by opponents of the State Anti-Boycott Laws. See, e.g., JIM ZANOTTI ET AL., CONG. RESEARCH SERV., R44281, ISRAEL AND THE BOYCOTT, DIVESTMENT, AND SANCTIONS (BDS) MOVEMENT 25-26 (2017) [hereinafter CRS BDS REPORT] . It has also been argued that the State Anti-Boycott Laws violate the "Foreign Commerce" regulation provision of the Commerce Clause. Id.
[T]he Commerce Clause was not merely an authorization to Congress to enact laws for the protection and encouragement of commerce among the States, but by its own force created an area of trade free from interference by the States. In short, the Commerce Clause even without implementing legislation by Congress is a limitation upon the power of the States.
28
Under the Commerce Clause, a state cannot regulate in a way that clearly creates a barrier to trade, such as by imposing fees on out-of-state products coming into the state; 29 however, when the state is acting as a participant in the market, it is free from such restrictions. 30 In Hughes v. Alexandria Scrap Corp., the Supreme Court examined a state program that encouraged recycling of cars registered in the state and imposed more stringent requirements on out-of-state recyclers. 3 ' The Court held that because the state was acting on its own behalf to increase the price for junked cars in the state (and thus encouraging recycling of those cars), rather than as a regulator of commerce among and between states, there was no violation of the Commerce Clause. 3 2 This became known as the "Market Participant" Doctrine. From Hughes came the general proposition that when a state is acting in its proprietary capacity to spend or invest state funds in a manner that comports with the economic or ideological sentiments of its citizens, such action does not violate the Commerce Clause."
However, if a state operates outside of its proprietary capacity in the market to act as a regulator, it is subject to Commerce Clause limitations. If the city is a market participant, then the Commerce Clause establishes no barrier to conditions such as these which the city demands for its 28. Freeman v. Hewit, 329 U.S. 249, 252 (1946) 34. Hughes, 426 U.S. at 806 ("The common thread of all these cases is that the State interfered with the natural functioning of the interstate market either through prohibition or through burdensome regulation. By contrast, Maryland has not sought to prohibit the flow of hulks, or to regulate the conditions under which it may occur. Instead, it has entered into the market itself to bid up their price.").
[Vol. 40:1 participation. Impact on out-of-state residents figures in the equation only after it is decided that the city is regulating the market rather than participating in it, for only in the former case need it be determined whether any burden on interstate commerce is permitted by the Commerce Clause. The Supreme Court has reaffirmed (and, in fact, expanded) the Market Participant Doctrine in subsequent cases.
36
In Reeves, Inc. v. Stake, the Court explained:
The basic distinction drawn in Alexandria Scrap between States as market participants and States as market regulators makes good sense and sound law.
As that case explains, the Commerce Clause responds principally to state taxes and regulatory measures impeding free private trade in the national marketplace. There is no indication of a constitutional plan to limit the ability of the States themselves to operate freely in the free market....
Restraint in this area is also counseled by considerations of state sovereignty, the role of each State "as guardian and trustee for its people," and "the long recognized right of trader or manufacturer, engaged in an entirely private business, freely to exercise his own independent discretion as to parties with whom he will deal."
Moreover, state proprietary activities may be, and often are, burdened with the same restrictions imposed on private market participants. Evenhandedness suggests that, when acting as proprietors, States should similarly share existing freedoms from federal constraints, including the inherent limits of the Commerce Clause. Finally, as this case illustrates, the competing considerations in cases involving state proprietary action often will be subtle, complex, politically charged, and difficult to assess under traditional Commerce Clause analysis. Given these factors, Alexandria Scrap wisely recognizes that, as a rule, the adjustment of interests in this context is a task better suited for Congress than this Court.
3
The highlighted text above speaks to the core rationale of the Market Participant Doctrine: each state, when acting in the market for its own citizens, has the same right to make business decisions as any private party would; the state acts, in effect, as a fiduciary for its citizens' interests. To stifle this right would be a direct attack on that state's sovereignty, a fatal blow to principles of federalism, and, thus, a violation of the clear limits on federal power contained in the Constitution-one of the country's founding principles.
The Commerce Clause was never meant to limit states' bidder who has submitted a bid files a protest with the department against the awarding of the contract or purchase order on the ground that he or she is the lowest responsible bidder meeting specifications, the contract or purchase order shall not be awarded until either the protest has been withdrawn or the department has made a final decision as to the action to be taken relative to the protest."). This argument is without basis. The Foreign Commerce Clause applies to commercial activities with foreign nations and provides the federal government with broad powers to override state laws that conflict with the federal government's desire for a unified and consistent foreign commerce policy. 48 The threshold question in any Foreign Commerce Clause inquiry is whether there is an attempt to regulate commerce with foreign nations.
49
As the Supreme Court explained in Veazie v. Moor, "Commerce with foreign nations[] must signify commerce which in some sense is necessarily connected with these nations, transactions which either immediately, or at some stage of their progress, must be extraterritorial." 5 State Anti-Boycott Laws do not attempt to, nor do they actually, regulate commerce with foreign nations. They only apply to domestic commerce in 46 . Constitutionality of S. African Divestment Statutes Enacted by State and Local Gov'ts, 10 Op. O.L.C. 49, 50 (1986) . This Department of Justice opinion was drafted in response to a wave of state and local divestment laws that were being enacted in response to South African apartheid. See id. at 49. The Commerce Clause conclusions reached were based primarily on the Department of Justice assuming the Supreme Court would find a market participant exception for the Foreign Commerce Clause that would be similar in effect to the exception for the Interstate Commerce Clause. Id at 52. In fact, however, the Supreme Court has not found a Foreign Commerce Clause market participant exception in the thirty-one years since the Department of Justice published this opinion. Because State Anti-Boycott Laws only implicate the Interstate Commerce Clause, the Department of Justice's rationale continues to be applicable. But, in the case of a state law that attempted to impose such restrictions on contracts with or investments in a foreign country, subsequent case law on the existence of a market participant exception to the Foreign Commerce Clause (and other constitutional issues relating to foreign affairs, discussed infra) contradicts the opinion of the Department of Justice that a state or locality can engage in divestment campaigns against foreign governments or companies.
47. See CRS BDS REPORT, supra note 26, at 25-27. 48. See generally Anthony J. Colangelo, The Foreign Commerce Clause, 96 VA. L. REv. 949, 959-66 (2010) (distinguishing between "inward-looking" power, i.e., the federal government's power regarding state action that regulates commerce with foreign nations, and "outward-looking" power, i.e., the federal government's power to regulate extraterritorially). [Vol. 40:1 very specific situations-when a party seeks to contract with a state or when a state invests in securities of a company. They do not prohibit a state from contracting with foreign countries or foreign entities, nor do they require divestment from the securities of foreign countries. Neither type of the State Anti-Boycott Laws implicates foreign commerce.
C. The Implicit Question: Can States or Local Governments Boycott
Israel?
A state law prohibiting state contracts with, or state investments in, foreign nations would likely be subject to scrutiny under the Foreign Commerce Clause. Such a law would have an extraterritorial effect and cause potential conflicts with the federal government's power to conduct a unified and consistent program of foreign affairs. Indeed, in Crosby v.
National Foreign Trade Council, the Supreme Court reviewed a
Massachusetts state law that prohibited state agencies from purchasing goods or services from companies that conducted business with Burma. 5 ' The Court found that the law was preempted by subsequently enacted federal law which established sanctions on Burma. 52 Because the Court found that the state law was preempted, it expressly declined to review the Foreign Commerce Clause issue. 53 The lower court undertook that analysis and found that the law was in violation of the Foreign Commerce Clause because (i) the state was not acting as a market participant and (ii) it was unlikely that the market participant exception applied to Foreign Commerce Clause cases even if the state was acting in such a capacity. The analysis of State Anti-Boycott Laws under the Commerce Clause was a straightforward review of Commerce Clause principles not dependent on an understanding of the underlying activity that prompted the enactment of the laws.
However, analysis of the laws under the Unconstitutional Conditions Doctrine, which prohibits the government from conditioning the receipt of a benefit on the foregoing of a constitutionally protected right, 63 requires an understanding of the activities of the BDS Movement that prompted enactment of the laws.
A. Background on the BDS Movement as the Impetus for the State AntiBoycott Laws.
The impetus for enactment of State Anti-Boycott Laws was the rise of the BDS Movement and its discriminatory campaign against Israel and Jews generally. Some of the State Anti-Boycott Laws are silent as to the connection between the law and the BDS Movement, while others explicitly reference BDS activity. 64 Arkansas's law has a more explicit legislative finding, stating, "Companies that refuse to deal with United States trade partners such as Israel, or entities that do business with or in such countries, make discriminatory decisions on the basis of national origin .... , 66 In its legislative findings, California went so far as to find that claims of First Amendment protection for BDS Movement boycott activity are nothing more than a pretext for discrimination against Jews. (Feb. 28, 2012) , https://perma.cc/TX4R-8AA4 (quoting an interview with Norman Finkelstein).
movement. Scholars for Peace in the Middle East noted ties between the BDS Movement and Hamas and concluded that:
A careful look at the BDS movement and its methodology shows not legitimate criticism but a movement that is racist and anti-Semitic.... Overall, the BDS campaign is contrary to the search for peace, since it represents a form of misguided economic warfare. It is directly in opposition to decades of agreements between Israeli and Arab Palestinians, in which both sides pledged to negotiate a peaceful settlement and a commitment to a two state solution .... 74 The BDS Movement was not only founded with the discriminatory goal of eliminating the State of Israel because of its Jewish nature, it has been promoted and supported by individuals and groups committed to the spread of hate and named as designated terror organizations by the United States. Founding members of the BDS Movement include the Palestine Liberation Organization and five designated terror organizations, including Hamas, the Popular Front for the Liberation of Palestine, and the Palestinian Islamic Jihad, 7 and there has been testimony before Congress to that effect:
In the case of three organizations that were designated, shut down, or held civilly liable for providing material support to the terrorist organization Hamas, a significant contingent of their former leadership appears to have pivoted to leadership positions within the American BDS campaign. In subsequent testimony before Congress, additional information was provided regarding funding and strategic ties between the BDS Movement and the Palestine Liberation Organization. That testimony demonstrated that the Palestine Liberation Organization's treasury is likely the key source of BDS Movement funding and that the Palestine Liberation Organization coordinates BDS activity worldwide. 80 SJP chapters frequently violate university policies and have been banned or suspended from several university campuses as a result. 8 ' A study of the group by NGO Monitor found that, while individual SJP chapters operate autonomously with their own constitutions and funding sources, and frequently without carrying the "Students for Justice in Palestine" name, they nonetheless receive funding from groups like AMP through their affiliation with SJP. 8 2 NGO Monitor noted that "due to a fundamental lack of transparency on the part of SJP and its donors, only a fraction of SJP's funding is known and publicly accessible," making it difficult to know exactly how much funding SJP chapters are receiving from sources outside of their own universities. 83 These BDS Movement affiliates propagate hate and discrimination that is thinly veiled as anti-Israel activism. Palestinian students in the U.S. who receive funds from the PLO to engage in BDS activism. This, of course, suggests that the BDS movement is not a grassroots activist movement, but rather one that is heavily influenced by PLO-sponsored persons." Id. [Vol. 40:1 NGO Monitor has also investigated AMP and detailed its support for SJP through production of media and activism guidebooks; AMP has similarly supported campus activities by providing speakers for SJP campus events, publicizing campus events on its website and through social media, and organizing workshops and conferences. 91 NGO Monitor found that AMP "accuses Israel of 'apartheid,' and advocates for a 'right of return' and the elimination of Israel," and quoted the group as saying, "Palestinians are more determined than ever to fight on until total liberation, until every refugee can return, until the land of Palestine is free from the river to the sea!",
92
The Muslim Students' Association (MSA) was founded by the Muslim Brotherhood in 1963. 9 ' It now has nearly 600 chapters on North American campuses and is active in sponsoring conferences, speakers, publications, and websites.
94 Part of its primary focus is the promotion of radical Islamic ideology and BDS on university campuses. 95 After conducting a thorough investigation, the New York Police Department issued a report that deemed the MSA an "incubator" for radical Islamist Once the most prominent Muslim political activist in the country, and counselor to U.S. presidents and cabinet officials, the U.S. government now claims that he was one of alQaeda's top fundraisers." Id. "Howard University dental student Rainy Zamzam and four other D.C.-area men were arrested in Pakistan and charged with plotting to join the Jaish-e-Muhammed terrorist group with plans to attack U.S. soldiers in Afghanistan. The five were active in the MSA, but Zamzam served as the president of the MSA's D.C. Council. They were convicted in a Pakistani court..." Id Syed Maaz Shah, the secretary of the MSA at the University of Texas-Dallas in December 2006, was arrested for his involvement in conducting paramilitary training at an Islamic campground and intention to fight United States troops with the Taliban. Id. "Shah had posted comments on the UTD MSA's website praising insurgents killing troops in Iraq and posting links to terrorist videos." Id. "Al-Qaeda's chief procurement agent in the U.S. during the 1990s, Ziyad Khaleel, was also the president of the Columbia College (MO) MSA. A computer science student, he also registered and operated the English-language website for the Hamas terrorist organization." Khaleel, who also regularly lectured at the University of Missouri MSA as a representative of the Islamic Association for Palestine (a Hamas front), was [Vol. 40:1
In a 2015 Washington Times op-ed, journalist David Horowitz described the MSA and SJP as the two leading campus organizations promoting BDS activity in the United States. 0 2 While the groups claim to simply be a rights-based organizations seeking peace and justice, it is clear that the founders and leaders have ties to groups designated by the United States government as terrorist organizations and one of the primary objectives of some of the groups is to normalize discrimination against Israel. 03 Clearly, one can support boycotts against Israel without being complicit in the BDS Movement's discriminatory campaign, but the vast majority of current boycott campaigns against Israel are affiliated with the BDS Movement. 0 4 Individuals who participate in these groups and BDS activities without knowledge of the discriminatory intent may be, as Vladimir Lenin is reported to have called liberals, "useful idiots"' ' 0 5 to the BDS Movement, but the laws that prohibit discriminatory boycott activity apply to them with the same force as they apply to those who masterminded the campaigns.
One can analogize the BDS Movement supporters to the activists in Holder v. Humanitarian Law Project. 0 6 In that case, a group sought to assist designated foreign terror organizations in developing advocacy and legal strategies to advance their goals. The assistance was, on its face, entirely non-violent. Nonetheless, the Supreme Court found that federal law prohibiting material support (i.e., the provision of advisory support and engaging in activism favorable) to foreign terror organizations did not violate the constitutional rights of the activists, even if the support was intended to be used only for purportedly humanitarian activities of the tasked by a top al-Qaeda operative in 1996 to purchase a $7,500 satellite phone for Osama bin Laden. Over the next two years he purchased a spare battery for the phone and at least 2000 airtime minutes. The phone, dubbed by intelligence authorities as the 'jihad phone,' was used to plan the 1998 U.S. embassy bombings." Id.
102 -33-5300 (2015) , 129 HARV. L. REv. 2029 REv. , 2030 REv. (2016 Just as in Humanitarian Law Project, BDS activists may claim their support is intended only for the non-violent activities of the entities that serve as the minence grise of the BDS Movement, but that does not upend the constitutionality of the applicable law.
B. The Unconstitutional Conditions Doctrine
Under the "'unconstitutional conditions' doctrine... the government 'may not deny a benefit to a person on a basis that infringes his constitutionally protected ... freedom of speech' even if he has no entitlement to that benefit .... ,108 Assuming arguendo that the types of transactions affected by State Anti-Boycott Laws are benefits that otherwise would be subject to the Unconstitutional Conditions Doctrine, the threshold question is whether BDS Movement boycott activity is constitutionally protected free speech. Given the background on the BDS Movement presented in Section III.A, it is clear that the Unconstitutional Conditions Doctrine is not implicated by the State Anti-Boycott Laws.
The First Amendment Argument of BDS Proponents.
In The Constitution offers no general protection against the imposition of penalties on the exercise of rights. Instead, the question the Constitution ordinarily makes it necessary to ask whether government has intruded on a right in a way that is constitutionally troublesome and, if so, whether government can justify its intrusion under the appropriate standard of review. Id. at 603.
109. HLR Note, supra note 104, at 2031. It is important to note that even though the South Carolina No Contracts Law never mentions BDS or Israel, the HLR Note presumes that the law is aimed at BDS Movement boycotts and applies specifically to BDS activity. Claiborne is a civil rights-era case that arose from the boycotting of businesses by African Americans asserting their civil rights against the owners of those businesses and the local government, which had deep ties to those businesses. 112 The Supreme Court found the boycott activity to be political in nature and thus protected by the First Amendment." 3 This point cannot be over-emphasized, and the Court made explicit mention of it in a footnote: the objects of the boycott were people and entities directly tied to the suppression and infringement of the constitutional rights of the boycotting African Americans. 1 4 The boycotters in Claiborne were engaging in the ultimate expression of political speech-taking direct economic action against those depriving them of rights. The connection between the boycotters, the boycotted, and the grievance were all of a primary order. BDS Movement boycotts are secondary and tertiary, rather than primary, since there is no direct connection between those in the United States engaging in the boycotts, on the one hand, and those subject to the disputed policies of Israel, on the other hand.
The HLR Note ignores that Claiborne did not-and has never in subsequent decisions been found to-stand for the proposition that all boycott activities enjoy the same protection under the First Amendment. Indeed, contrary to the characterization in the HLR Note that Claiborne "categorically extends First Amendment protection to political boycotts,""' ' 112. See id. at 888. 113. Id. at 915 (holding that the state court could not hold the boycotters liable for damages arising from their economic boycott).
114. Id. at 889 n.3 ("The affected businesses represented by the merchants included four grocery stores, two hardware stores, a pharmacy, two general variety stores, a laundry, a liquor store, two car dealers, two auto parts stores, and a gas station. Many of the owners of these boycotted stores were civic leaders in Port Gibson and Claiborne County. Respondents Allen and Al Batten were Aldermen in Port Gibson, Robert Vaughan, part owner and operator of one of the boycotted stores, represented Claiborne County in the Mississippi House of Representatives, respondents Abraham and Hay had served on the school board, respondent Hudson served on the Claiborne County Democratic Committee." (citations omitted)).
115. HLRNote, supra note 104, at 2031 n.17.
types of boycotts, some of which may have political elements, were not covered by the decision. The Court explained:
We need not decide in this case the extent to which a narrowly tailored statute designed to prohibit certain forms of anticompetitive conduct or certain types of secondary pressure may restrict protected First Amendment activity. No such statute is involved in this case. Nor are we presented with a boycott designed to secure aims that are themselves prohibited by a valid state law."16
As the author of this Article argued in a previous article published in 2016:
Claiborne does not stand for a blanket First Amendment protection for any and all boycott activity, especially activity that is in contravention of United States law and policy and which has only an attenuated nexus to domestic concerns. The mere fact that there may be some distant and speculative offshore effect on a foreign conflict from commercial coercion occasioned by the boycotters who choose to agitate in United States commercial markets does not vest that activity with First Amendment protections. The Claiborne ruling was predicated on the boycott being implemented to vindicate rights "that lie at the heart of the Fourteenth Amendment itself ... to effectuate rights guaranteed by the Constitution itself."
To reiterate this point, which is clear in Claiborne but ignored by those who seek to legitimize BDS Movement activity in the United States, the Claiborne Court specifically tied First Amendment protections for boycott activity to the effect that the underlying boycott would have on the assertion of Fourteenth Amendment rights of those engaging in the boycott. to law regulating labor activity and notes that the Claiborne opinion carved out such laws, it ignores the fact that the Claiborne opinion also carved out laws relating to secondary boycotts (which is the best categorization for BDS Movement boycotts). Id. at 17-18. The CRS BDS Report also conveniently ignored the Claiborne Court's language of " [n] or are we presented with a boycott designed to secure aims that are themselves prohibited by a valid state law" as well as the fact that anti-discrimination laws (which is the proper characterization of the State Anti-Boycott Laws) have repeatedly been found to be valid state laws.
Claiborne, 458 U.S. at 915 n.49. Thus, International Longshoremen's Association is precise precedent for upholding the constitutionality of the State Anti-Boycott Laws and distinguishing BDS Movement activity from the protected protest activity in
Claiborne.
120. CRS BDS REPORT, supra note 26, at 14-15. ("However, boycotts aimed at achieving something other than an economic advantage, particularly when the motivation is political or social in nature, may have more of an expressive element which, according to Supreme Court precedent, could qualify for First Amendment protection.... While recognizing the government had considerable power to restrict economically motivated boycotts, the Court in Claiborne Hardware held that the 'right of the States to regulate economic activity could not justify a complete prohibition against a nonviolent, politically motivated boycott designed to force governmental and economic change and to effectuate rights guaranteed by the Constitution itself.' It may be argued that, like the Claiborne Hardware boycotters, BDS participants' intent is to cause economic harm, but their aim is not to destroy competition. Instead, BDS proponents' stated aim is to place pressure on Israel to make desired policy changes. Moreover, the BDS participants might claim that their activity is non-violent and politically motivated, designed to force governmental change. Following that reasoning, it might be argued that their activity should receive a similar degree of protection under the First Amendment as the boycott at issue in Claiborne Hardware." (footnotes omitted)). The CRS BDS Report did, however, incorporate the argument the author of this Article made in BDS and the First Amendment, supra note 8, at 116, regarding the inapplicability of Claiborne's protections to BDS. See CRS BDS REPORT, supra note 26, at 15-16.
The BDS Movement was formed to oppose the existence of the State of Israel, which the BDS Movement terms a "colonial" entity that has usurped the rights of Palestinian Arabs.
12 ' The BDS Movement acknowledges that its boycott activity is of a secondary or tertiary nature, meant to inflict economic harm on Israeli companies and thus, presumably, force them to put pressure on the government of Israel.
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In both
Claiborne and International Longshoremen's Association, the Supreme Court explicitly stated that secondary boycotts are not accorded the same types of protections under the First Amendment as primary boycotts. 1 23 Even if we accept the claim that BDS is a campaign to change the way the government of Israel treats Palestinian Arabs, this goal is utterly disconnected from the companies subject to BDS Movement boycotts, as they are private-not government-controlled-companies. For example, an American real estate company that does business internationally, including in Israel, has been targeted by BDS Movement boycotters. 122. The BDS Charter notes the rise of Israel's economic fortunes in the past several decades and then spends fifteen pages on a detailed analysis of each major sector of Israel's economy, from agriculture to technology to military to tourism, and concludes with a directed call for a global attack on commercial entities in Israel:
The effectiveness of any programme of sanctions aimed at a country's foreign trade will depend upon the degree of dependence of its economy on trade with the rest of the world. Israel ... has a vulnerable and volatile economy that could feel the impact of coordinated BDS campaigns. Id. at 161.
123. Claiborne, 458 U.S. at 912 ("Secondary boycotts and picketing by labor unions may be prohibited .. "); Int 7 Longshoremen's Ass 'n, 456 U.S. at 226-27 (holding that a law prohibiting secondary boycotts did not violate the First Amendment and stating, "It would seem even clearer that conduct designed not to communicate, but to coerce, merits still less consideration under the First Amendment.").
124. Ben Norton, Boycott RE/MAX Protests Flood the US During Week of Action, BDS (Dec. 9, 2014), https://perma.cc/SS9H-35C2.
125. By way of example, the published list of companies targeted for BDS Movement boycotts includes only one company owned by the government of Israel: Israel Military Industries. Full List, BDS LIST, https://perma.cc/8AJZ-K5WC.
[Vol. 40:1 Unlike the boycotts in Claiborne, the boycott activity of the BDS Movement is a mutation of commercial speech that is used as a weapon to inflict economic harm on third parties who are only tangentially related to the object of the political speech-the government of Israel. The political speech element of BDS activity consists of actual speech criticizing the policies and actions of the government of Israel, which is not subject to the State Anti-Boycott Laws.
A total ban on boycotts against Israeli companies would not negatively impact the speech of those who oppose the government of Israel. 1 26 The boycott activity in Claiborne was properly described as political speech since the boycotters were personally being deprived of constitutionally protected rights by the store owners being boycotted. 127 In that case, the commercial and political became one and the same. The Supreme Court made this clear in Claiborne by noting that the ruling was predicated on the fact that the boycotts were undertaken to address concerns "that lie at the heart of the Fourteenth Amendment itself .... to effectuate rights guaranteed by the Constitution itself."' 28 There was no way to separate the boycott from the political speech in Claiborne, as they had merged into a unified whole.
In the case of BDS Movement activity, however, participants in the United States are not subject to Israel's control, and Israel is not infringing on any rights protected under the Constitution, let alone any rights protected by the Fourteenth Amendment. The goal of the BDS Movement is not to assert the rights of those boycotting; rather it is to inflict economic harm on a foreign nation for purely extra-territorial reasons by attacking the economic interests of companies that operate in that foreign nation. Because those who engage in BDS Movement boycotts are not acting to protect any right guaranteed by the Constitution from infringement by those who are being boycotted, BDS Movement boycotts are the essence of what the Claiborne Court described as "nonviolent and totally voluntary boycott [s] [that] may have a disruptive effect on local economic conditions."' 29 With regard to this type of boycott, the Claiborne Court stated, "This Court has recognized the strong governmental interest in certain forms of economic regulation, even though such regulation may have an incidental effect on rights of speech and association. BDS Movement boycotts should not be viewed as political speech. Rather, they are economic boycotts that are often, though never inextricably, linked to the political positions being advocated by adherents vis-a-vis United States foreign policy. The boycotts are aimed entirely at third parties to the dispute-parties that have no power to provide redress to the boycotters. Thus, while some boycotts, such as those in Claiborne, are expressive conduct that cannot be separated from the underlying political speech, BDS Movement boycotts can be separated from the associated political speech.
In his opinion in Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Justice Stewart opined that "[i]deological expression, be it oral, literary, pictorial, or theatrical, is integrally related to the exposition of thought-thought that may shape our concepts of the whole universe of man."''
The converse holds true, as well. Some ideological expression can be utterly divorced from the exposition of thought. An economic boycott against companies of a foreign country is one such ideological expression that can be divorced from the exposition of disagreement with the government of that foreign country.
The Rumsfeld Court dealt with this specific issue and noted that to receive the highest level of First Amendment protection, conduct (which would include boycotting, as well as excluding military recruiters from campus), must be "inherently expressive," and the expressive component cannot simply be superfluous speech accompanying the conduct. 3 2 The conduct in BDS Movement boycotts is actually entirely unrelated to the purported message of BDS. That is, BDS claims that its speech is meant to protest the government of Israel, yet the boycott activity is against third parties that have no control over the actions of the Israeli government.' 3 3 If BDS Movement boycotts were limited solely to boycotts of the Israeli government, the First Amendment claims of BDS supporters relative to their boycott activity would have more merit.
One can assert the political position against Israel through protests, through public speech, and through any number of other means of communication that do not involve boycotts, all without running afoul of 131. Va. State Bd. of Pharm. v. Va. Citizens Consumer Council, 425 U.S. 748, 779 (1976) 133. While the boycotts in Claiborne also targeted private businesses, those businesses were owned by local political and civic leaders who were infringing the constitutional rights of the boycotters. Claiborne, 458 U.S. at 889 n.3. This direct connection between the boycott targets and their complicity in the infringement of the boycotters' rights does not exist in BDS Movement boycotts.
[Vol. 40:1 the State Anti-Boycott Laws. Because of this, the boycott activity that is the cornerstone of the BDS Movement can be severed from political speech critical of Israel. In other words, the secondary and tertiary boycotts promoted by the BDS Movement are properly characterized as a form of commercial boycott and, thus, a form of commercial speech, which has far less robust constitutional protections than political speech. Under the "participatory model" of First Amendment commercial speech theory, a BDS Movement boycott is a punitive weapon and nothing more, while a Claiborne boycott is the classic case of a commercial action that invites dialogue and discourse on an issue and deserves enhanced First Amendment protections. (2000) ("One theory, which has deeply informed the development of First Amendment jurisprudence, is the participatory model ... [that] emphasizes the importance of preserving uncensored access to public discourse so that citizens can maintain the warranted sense that their government is responsive to them. The participatory model protects public discourse in order to preserve a necessary (but not sufficient) precondition for democratic legitimation. Commercial speech, however, does not seem a likely candidate for inclusion within public discourse, because we most naturally understand persons who are advertising products for sale as seeking to advance their commercial interests rather than as participating in the public life of the nation. We do not characterize them as inviting reciprocal dialogue or discussion; nor do we perceive their speech as an effort to make the state responsive to them. We instead view them as attempting to sell products." (footnotes omitted)).
135. See, e.g., Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537, 549 (1987) . This case involved a First Amendment challenge to California's Unruh Act, which forbade discrimination on the basis of, inter alia, religion and national origin. Id. at 541. California's Anti-Boycott Law applies the Unruh Act's anti-discrimination provisions to determine if a boycott is in violation of the Anti-Boycott Law. CAL. PUB. CONT. CODE § 2010(a) (West 2017). Given the extensive and deep ties between the principals of the BDS Movement and foreign terror organizations, the question of whether restrictions on BDS activity violates the First Amendment is answered by Holder v. Humanitarian Law Project, 561 U.S. 1, 39 (2015) (finding that a federal statute prohibiting the provision of material support to terror groups did not violate First Amendment rights). See Grove City Coll. v. Bell, 465 U.S. 555, 575-76 (1984) (upholding federal anti-discrimination law against a First Amendment challenge); Christian Legal Soc 'y v. Martinez, 561 U.S. 661, 697-98 (2010) (upholding a public university's non-discrimination policy against a First Amendment challenge). addition, existing federal contracting law explicitly prohibits discrimination on the basis of, inter alia, race, religion, and national origin. 3 6 It would be incongruous for a state analog of such a law to fail court review where the federal law has consistently been upheld. This is not to say that such laws have no First Amendment implications; rather, a court must first examine whether a State AntiBoycott Law infringed upon speech (as opposed to conduct) and then determine the level of scrutiny under which the law is to be examined. Many laws that regulate activity seen to be odious, such as incitement or pornography, receive rational basis review, which simply requires that the state demonstrate that the law is rationally related to a legitimate government purpose. 137 BDS Movement boycotts are discriminatory campaigns that relate to foreign affairs over which the objects of the boycotts have utterly no power. There are no Fourteenth Amendment or other constitutional rights being asserted by the boycotters. There can be no serious question whether a state law intended to prevent discrimination is valid. While the HLR Note implicitly dismissed the discriminatory nature of the BDS Movement by simply regurgitating, without investigating or questioning, the sanitized and utterly misleading talking points posted on the BDS Movement's website, 13 it correctly acknowledged that government action regulating 139. HLR Note, supra note 104, at 2032. The HLR Note was responding to a cogent argument advanced by Professor Eugene Kontorovich that State Anti-Boycott Laws regulate discriminatory conduct, much like President Obama's executive order forbidding discrimination on the basis of sexual orientation did. Id. The HLR Note attempted to distinguish the two laws by claiming that gender or racial discrimination is not expressive speech (and thus not protected) while engaging in a discriminatory boycott, presumably, is protected expressive speech, simply because the HLR Note deems the latter to be a political boycott. Id. Curiously, in the first line of the HLR Note, the author describes BDS activity as an economic boycott, rather than a political one. Id. at 2029; see also Marcus, supra note 84, for a compelling argument that the anti-Zionist rhetoric at the heart of BDS Movement activity is properly seen as racial discrimination.
140. On this basis, the UAW found that BDS support violates the UAW's International Constitution's prohibition on discrimination based on race, ethnicity, religion, and national origin.
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There is a significant distinction between BDS activity and legitimate individual protest against Israel, just as such a distinction was found, for purposes of the federal statute prohibiting the provision of material support to terrorist groups, between providing material support to a designated terror group and engaging in independent advocacy for a goal that may have come into alignment with some of the objects of a designated terror group. As the Supreme Court noted in Humanitarian Law Project, where the material-support-to-terrorism statute was challenged on First Amendment grounds:
Plaintiffs claim that Congress has banned their "pure political speech." It has not. Under the material-support statute, plaintiffs may say anything they wish on any topic. They may speak and write freely about the PKK and LTTE, the Governments of Turkey and Sri Lanka, human rights, and international law. They may advocate before the United Nations. As the Government states: "The statute does not prohibit independent advocacy or expression of any kind." Section 2339B also "does not prevent [plaintiffs] from becoming members of the PKK and LTTE or impose any sanction on them for doing so." Congress has not, therefore, sought to suppress ideas or opinions in the form of "pure political speech." Rather, Congress has prohibited "material support," which most often does not take the form of speech at all. And when it does, the statute is carefully drawn to cover only a narrow category of speech to, under the direction of, or in coordination with foreign groups that the speaker knows to be terrorist organizations. State Anti-Boycott Laws have been enacted to confront the pernicious spread of an organized and focused discriminatory campaign. The laws, in fact, do the minimum that a state is empowered to do to protest discrimination: forbid the state from contracting with or investing in companies who choose to engage in discriminatory conduct. The State Anti-Boycott Laws make a simple but powerful statement to those who choose to discriminate, while leaving them free to engage in that conduct.
Applying the Pickering balancing to the State Anti-Boycott Laws, it is very unlikely that a business seeking to contract with a state will actually be foreclosed from participating in protest activity unless that business obtains the majority of its revenue from state contracts. In such a case, however, the state has a strong interest in not funding a business if the state believes that discriminatory BDS activity is incompatible with the interests of the citizens of that state.
Furthermore, even if prohibited from contracting with the state, the business remains free to engage in actual speech (rather than expressive conduct) to oppose Israel.
On the other side of the Pickering balancing test is the potential societal harm that would come from regulating BDS activity. If we ignore the long history of discriminatory intent behind the formation and operation of the BDS Movement and instead view it as a protest movement aimed at opposing a foreign nation, there is still very little value in protecting ''speech" consisting of boycotting third parties to a conflict solely because of their dealings in that foreign nation. The typical Pickering case involves individuals who are speaking on a matter of local (or, at least, domestic) concern, such as the functioning of school districts, public hospitals, or local law enforcement. [Vol. 40:1 to the functioning of a robust and healthy democracy. 149 Economic attacks upon companies that do business in a foreign nation to protest that foreign nation's policies, however, have remote and nebulous connections to the interests of a state and its citizens. Political expressions are more appropriately made through actual speech, which remains unimpeded by State Anti-Boycott Laws, than economic boycotts of third parties that have a primary result of harming American consumers and spreading a message of discrimination.15 0 In sum, because BDS Movement activity is not protected political speech under the First Amendment, state laws that regulate the discriminatory activity that is inherent in BDS Movement boycotts are not in violation of the Unconstitutional Conditions Doctrine.
CONCLUSION
There are a multitude of reasons why people choose to engage in boycotts. In most situations, boycotts are indeed legitimate forms of protest and protected under the Constitution. Generally, one can engage in boycotts and protests against the State of Israel while still enjoying constitutional protections. However, when one engages in boycotts that are fostered and supported by foreign hate groups using the civil rights banner as cover for a nefarious and discriminatory campaign to inject a foreign dispute into American communities and commercial markets, those constitutional protections are not available.
While supporters of the BDS Movement have engaged in a wideranging campaign to sanitize the history and goals of BDS Movement boycotts, and a number of governmental, educational, and legal bodies 149. See e.g., Victor Brudney, The First Amendment and Commercial Speech, 53 B.C. L. REv. 1153 , 1163 (2012 ("[T] he function of the First Amendment is to protect speech that enables or facilitates the operation, and enriches the quality, of a democratic, open society, and the role of its members in the collective process of creating and maintaining it. The special protection of the First Amendment serves to enable individuals to discuss, consider, and decide how a democratic society should be structured and function .... ").
150. See Greendorfer, supra note 10, at 46-49, 76-81 for a detailed discussion of the legislative history of the EAA. BDS Movement Boycotts, like the Arab League Boycott of Israel before them, amount to economic warfare waged by foreign groups against Israel, using the United States' commercial markets and American consumers as the battlefield. Id. Far from being political speech, these boycotts are, as Senator Adlai Stevenson said during the legislative hearings on the EAA, an intrusion " [o] have become unquestioning conduits for BDS propaganda,' 5 ' a public relations campaign cannot change underlying facts. These facts are easy to find, and they demonstrate the true nature of the BDS Movement and its boycotts. The BDS Movement was founded by a consortium of countries and organizations devoted to the destruction of Israel, many of whom have been designated as foreign terror organizations by the United States. The movement is nothing more than the latest evolution of an intolerant and bigoted mindset that believes Jews should not have the right to their own country or self-governance in the lands from which they came. Knowing that many people in the United States and Europe would not support such a movement if its true goals were announced, the founders of BDS cloaked their agenda with the patina of a civil rights movement, co-opted the language of legitimate civil rights movements from South Africa and the United States, and found a willing audience of people who have failed to do basic research into what they are actually supporting.
To the extent there are participants in BDS Movement boycotts who are unaware of, or unopposed to, the eliminationist goals of BDS, their presence cannot serve as a prophylactic for the organization's clearly stated goal of destroying a foreign state by waging a global commercial war on businesses from that state.
The governors of all fifty states recently signed a statement affirming opposition to BDS, stating that BDS's "single-minded focus on the Jewish State raises serious questions about its motivations and intentions."' 5 2 This unified and universal acknowledgement of the nature of BDS should be recognized when undertaking a legal analysis of rights associated with BDS Movement activity.
Opponents of the State Anti-Boycott Laws argue that they have a right to protest against Israel. The laws in no way infringe upon this right. Citizens of the State Regulators can still take to the streets to voice their opinions against Israel, and individuals can, if they so choose, avoid doing business with Israel. The State Anti-Boycott Laws represent the expression of the State Regulators' proprietary power to spend or invest state funds in a manner that reflects the moral and economic interests of the people of those states.
151. The author of this Article has contacted the authors of the CRS BDS Report to advise them of material misstatements that were made in the report regarding the nature of the BDS Movement. These misstatements mirror the talking points of BDS supporters such as Palestine Legal and the National Lawyers Guild, which falsely portray BDS as a civil rights movement. As of the date of this Article's publication, the CRS BDS Report's misstatements remain uncorrected. [Vol. 40:1
Opponents of the State Anti-Boycott Laws claim they only seek to protect the freedom to boycott and that State Anti-Boycott Laws "chill" speech. In fact, the only thing that the State Anti-Boycott Laws seek to chill is discriminatory conduct. The motive and history of the State AntiBoycott Laws are simply to ensure that the states do not enter into commercial relationships with parties that discriminate. These laws are common-sense legislative solutions to the unfortunate and harmful spread of discriminatory hate campaigns that target minority populations. The laws are narrowly tailored to preserve the rights of the people to speak and protest while allowing states to avoid involvement in, and funding for, those who choose to participate in the campaigns.
If opponents of the State Anti-Boycott Laws believe that laws allowing a state to choose to not enter into contracts with, or make investments in, those who discriminate will infringe anyone's rights, that should be taken as an admission that BDS Movement activity is intended to be discriminatory. Without the State Anti-Boycott Laws, states could be compelled to enter into financial arrangements with parties who promote discrimination. It is entirely disingenuous to mischaracterize a hate movement's agenda as legitimate political speech and then use that mischaracterization as constitutional cover to force states to provide financial support for those who support discriminatory campaigns.
